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REMARKS 

Restriction Requirement 

In the Office Action dated October 1, 2004, it was stated that the application 
contains claims directed to a number of patentably distinct species of the claimed 
invention. The species included Species I, Figures 1-3; Species II, Figures 4-6; 
Species III, Figures 7 and 8; Species IV, Figures 9, 10 and 12-14; Species V, Figure 
11; Species VI, Figure 15; and, Species VII, Figure 16. Applicant was required to 
elect a single disclosed species for prosecution on the merits to which the claims 
should be restricted if no generic claim is held finally allowable. However, it was 
noted that currently claims 1, 7, 16 and 25 are generic. It was noted on page 3 of 
the Office Action that during a telephone conversation on September 24, 2004 with 
the undersigned, a provisional election was made without traverse to prosecute the 
invention of Species I, claims 1-22 and 24-37. Applicant hereby affirms this election. 
While claim 23 is withdrawn from further consideration by the Examiner, it is not 
cancelled herein. 
Drawing Objections 

The drawings were objected to because it was stated that Figure 1A fails to 
show reference numerals 108 and 134 mentioned on page 8 at lines 10 and 13. In 
reply, applicant has revised Figure 1A to show the reference numeral 108. As to 
reference numeral 134, applicant has revised the specification to note on page 8 that 
reference numeral 134 is shown in Figure 1B. 

Also, the drawings were objected to because it was stated that reference 
numeral 272 as mentioned on page 16, line 2 was not shown. However, it is 
respectfully noted that reference numeral 272 is illustrated in Figure 2 as originally 
submitted with this application. It can be seen in the lower right corner of the figure. 
There, it illustrates a product label. Accordingly, all of the drawing objections have 
now been addressed. 
Specification Objections 

The specification was objected to because on page 22, line 14, it was noted 
that "tracks 610, 612" should be -rails 610, 612-. Applicant has corrected the 
specification to now so state. Accordingly, this objection should not be withdrawn. 
Claim Rejections 

Claims 1, 3-7, 16-18, 22, 24-26, 28-31, 33, 34 36 and 27 were rejected under 
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35 U.S.C. § 102(b) as being anticipated by the Burke 6,772,888 patent. Also, claims 
1, 4-12, 15, 16, 19, 25, 27, 31 and 35-37 were rejected under 35 U.S.C. § 102(b) as 
being anticipated by the Merl 6,142,317 patent. 

As to the rejection of claim 1 over both Burke and Merl, it is noted that 
applicant has amended claim 1 to also now recite that a portion of the base of the 
paddle is adapted to selectively extend beyond the rear end of the track. This 
language is taken from claim 2. Claim 2, as well as claims 13, 14, 20, 21 and 32, 
were rejected as being unpatentable over Burke in view of the Salveson et al. 
5,562,217 patent. It was stated that Salveson teaches a paddle adapted to 
cantilever beyond a rear end of the track, see Figure 3D. It was then asserted that it 
would have been obvious to one of ordinary skill in the art at the time the invention 
was made to have modified the Burke paddle with a paddle that has a lower portion 
and an upper foldable portion as taught by Salveson et al. in order to have a paddle 
that is capable of moving between a merchandise dispensing position and a 
merchandise loading position. The same rejection was made with regard to the 
combination of Merle and Salveson. In Salveson, an upper section 44 of the pusher 
plate can be moved between a merchandise dispensing position, in which the upper 
section 44 is aligned with a lower section 46, and a merchandise loading position in 
which the upper section 44 is oriented at right angles to the lower section 46. In the 
merchandise loading position, the upper section extends rearwardly above a rear 
end wall 26 of a merchandise display tray 20 as illustrated in Figure 3D. 

However, what is missing from Salveson, or the combination of either Burke 
and Salveson or Merle and Salveson, is a product pusher device, wherein a portion 
of a base of the paddle is adapted to selectively extend beyond the rear end of the 
track. All that is shown in Salveson is that a portion of the front face of the paddle is 
allowed to extend beyond the rear end of the track, not the base. The base 43 of the 
Salveson paddle cannot extend beyond the rear end of the track as it is blocked from 
doing so by the tray rear wall 26 as illustrated in Figures 3A - 3D. 

In contrast, in the present invention, the base extends beyond the rear end of 
the track in order to accommodate shelves of varying depths (see page 2, lines 11- 
13 and page 10, lines 2-4). Moreover, it is stated in the specification, that the 
additional rearward travel of the paddle 14 allows the entire length of the track to be 
utilized for storing and moving products, but the pusher wall 90 does not travel 
beyond the rear end of the track 12 (see the instant specification, page 14, line 22 to 
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page 15, line 3). No teaching or disclosure of such a product pusher device is to be 
found, even in the combination of Salveson with either Merl or Burke. Accordingly, 
claim 1 is in condition for allowance over the asserted combination of references, as 
well as the remainder of the art of record. 

Dependent claims 3-6 merely further patentably define the detailed subject 
matter of their parent claim or each other. As such, these claims are also believed to 
be in condition for allowance over the art of record. 

Independent claim 7 was rejected on the same basis as claim 1. Added to 
claim 7 has been the subject matter of claim 13. That claim was, in turn, rejected on 
the same basis as claim 2 mentioned above. For the same reasons detailed above, 
it is respectfully submitted that claim 7 as now amended is in condition for allowance 
over the art of record. 

More particularly, claim 7 now recites that the plane of the front face of the 
paddle selectively extends beyond the rear end of the track. This construction is 
quite unlike Salveson wherein the lower section 46 of the pusher is located quite 
forward of the end of the track, even in the merchandise loading position in which the 
upper section 44 is angled in relation to the lower section 46. Thus, claim 7 is also in 
condition for allowance over the asserted combination of references and, indeed, all 
of the art of record. 

Dependent claims 8-12 and 15 which merely further patentably define the 
detailed subject matter of their parent claim or each other are also believed to be in 
condition for allowance over the art of record. Claim 16 was rejected on the same 
basis as claim 1. 

Added to claim 16 has been the subject matter of claim 20 which, in turn, was 
rejected on the same basis as claim 2. Therefore, for the same reasons as detailed 
above, it is respectfully submitted that claim 16 as so amended is in condition for 
allowance over the art of record. More particularly, claim 16 now recites that the 
paddle has a one piece pusher face and that the pusher face of the paddle is 
selectively positioned behind a rear end of the track. No teaching or disclosure of 
such a design can be seen in Salveson, or the combination of Salveson with either of 
the applied references to Burke or Merl. Accordingly, claim 16 is also in condition for 
allowance over the art of record. 

Claims 17-19, 21, 22 and 24 which merely further patentably define the 
detailed subject matter of their parent claim or each other are also believed to be in 
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condition for allowance since they are dependent on claim 16. 

Finally, independent claim 25 was rejected on the same bases as claim 1. 
Added to claim 25 has been the subject matter of claim 32. That claim was 
rejected on the same basis as claim 2. As such, it is respectfully submitted that 
claim 25, as amended herein, is in condition for allowance over the art of record for 
the reasons detailed above. 

Dependent claims 26-31 and 33-37 which merely further patentably define the 
detailed subject matter of their parent claim or each other are also believed to be in 
condition for allowance. 

Finally, it was stated in the Office Action on page 5 that the Information 
Disclosure Statement of the foreign patent documents was not considered because 
applicants failed to provide copies of the foreign patents that are listed in the 
Information Disclosure Statement. Applicant submits herewith copies of the six 
foreign patent documents in a Second Supplemental Information Disclosure 
Statement, together with the requisite fee. 

Respectfully submitted, 


FAY, SHARPE, FAGAN, 
MINNICH & McKEE, LLP 
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IN THE DRAWINGS : 

Please replace current figures 1A and 3 with the following new figures 
attached hereto. 


